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Abstract: This paper is based on the analysis of the steps that 
have been taken in the sector of criminal judicial cooperation in 
the European context. The preliminary reference procedure for 
investigations taking place at European and domestic level has 
as its objective the adoption of investigative measures and 
judicial instruments, showing that the ways for the integration of 
the criminal procedural cooperation system are now a never- 
ending reality and the legal tools are sufficient to make progress 
in combating impunity. Member state control of the European 
Delegated Prosecutor providing his supporting assistance is 
limited to relevant procedural issues that are related to the 
execution of investigative measures. Legality and 
proportionality is verified only in the state of the European 
Delegated Prosecutor who is in charge of the case. The analogy 
in interpretation of art. 31 of the Regulation EPPO also controls 


cross-border investigations by the European Public Prosecutor's 
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Office and judicial cooperation tools in criminal matters for the 


foreseeable future. 


Keywords: Regulation EU 2017/1939; European prosecutor's 
office; European criminal integration; European judicial 
cooperation and assistance; criminal jurisdiction; preliminary 


ruling; art. 31 Regulation EPPO; EDP. 


Introduction 

The Regulation EU 2017/1939 (Wahl, 2022; Wahl, 2023; 
Hernfeld, 2023; Franssen, 2024)! is now a reality. The Court of 
Justice of the European Union (CJEU) discussed the first 
preliminary ruling based on art. 31, thus adopting the European 
Delegated Prosecutor (EDP) to a different state that has the 
investigations in its hands to continue and carry out the relevant 


investigations?. 


1CJEU, C-281/22, G. K. and others (Parquet européen) of 21 December 2023, 
ECLI:EU:C:2023:1018, not yet published. Council Regulation (EU) 2017/1939 of 12 
October 2017 implementing enhanced cooperation on the establishment of the 
European Public Prosecutor’s Office (“the EPPO”) OJ L 283, 31.10.2017, p. 1-71. 
Consolidated text: Council Regulation (EU) 2017/1939 of 12 October 2017 
implementing enhanced cooperation on the establishment of the European Public 
Prosecutor’s Office (the EPPO): https://eur-lex.europa.eu/legal-content/EN/TXT/? 
uri=CELEX%3A02017R1939-20210110 

2See in particular, Art. 42, par. 2 of the Regulation (UE) 2017/1939 which affirms 
that: “(...) (a) the validity of procedural acts of the EPPO to the extent that such a 
question of validity is raised before a court of a member state directly on the basis of 
Union law; b) the interpretation or validity of provisions of Union law, including this 
Regulation; c) the interpretation of articles 22 and 25 of this Regulation in relation to 
any conflicts of competence between the EPPO and the competent national authorities 


au 
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A case which, as can be seen, was based on more European and 
less national principles, such as that in criminal matters of trust 
and mutual recognition of execution in investigative matters and 
in respect of the issuing authorities which are substantial for the 
provision that has authorized the relevant act that should be 
performed?. 

Cross-border investigations are organized by the European 
Prosecutor as: 


“(...) part of the competent authority of the member state of the European 
Delegated Prosecutor responsible for providing assistance, the elements 
relating to the justification and adoption of the assigned investigative 
measure concerned would result, in practice, in a less effective system than 
the one established by these legal instruments and would thus harm the 
objective pursued by the Regulation itself (...)’4. 

A case that arose from Germany, which was supposed to 


ascertain the violation of customs regulations of a company that 
imported biodiesel from Bosnia and Herzegovina to Germany 
and Austria as well as the belonging of suspects to a criminal 
organization, which was captured due to commission of tax 
crimes causing damage to the finances of the EU, which 
exceeded one million euros. 

Within this context, the European prosecutor who was the 
German delegate began the search and the related seizure of 
accounting documents in the relevant premises of the Austrian 


company which was destined for the biodiesel. The search 


3CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 27, 64. 5, 68. 
6. 
4CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 68. 6. 
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according to German law was ordered by the judge following a 
request from the public prosecutor?. 

The search was validated by the Munich judge based on crimes 
presented by the EDP who was in charge of the case. The 
authorization of the judge who respected German law activated 
the mechanism of art. 31 of the relevant Regulation (EU) 
2017/1939 according to the measure to be taken by the Austrian 
EDP which was responsible for its execution. 

The Austrian Code of Criminal Procedure established that the 
search by the public prosecutor was validated by the Provincial 
Court (Landesgericht)°. Instead, the investigative measure was 
authorized by a judge in Germany and the Austrian EDP 
requested validation of the search from the relevant Austrian 
judge. 

The second validation and execution of the measure that was 
requested showed that the European Prosecutor formulated the 
accusation that identified the tax evasion to a criminal 
organization that finalized the tax evasion according to the 
relevant articles 370, par. 1, letter. 1, par. 2, letter. 3, and 373, 
letter. 1 and 2, point 3 as well as the German Tax Code and 


Article 129 of the German Criminal Code’. 


5Artt. 102 and 105 of Austrian Strafprozessordnung. 

6Article 11, par. 2, Bundesgesetz zur Durchfihrung der Europdischen 
Staatsanwaltschaf and artt. 119 and 120 of Strafprozessordnung. 

TCJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 27. Art. 22 
of the EPPO Regulation which: “(...) a) crimes that harm the financial interests of the 
Union referred to in Directive (EU) 2017/1371 (so-called PIF Directive), as 
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The defendants contested the insufficiency and indications of 
crime, the failure to respect the principles of proportionality, the 
need to pursue investigative measures and the violation of 
fundamental rights such as of art. 8 of the European Convention 
of Human Rights (ECHR) who challenged the relevant 
validation provision that came from the Austrian judge at the 
Vienna Court of Appeal (Oberlandesgericht Wien*)®. The 
appeal of the defendants and the measures that are validated in 
Germany were the subject of discussion in the state of the EDP 
who was in charge and who had the relevant assistance. 

The Viennese judges of the court of appeal maintained that 
articles 31 and 32 of the EPPO Regulation allow validation of 
the EDP in the state and assistance, where the provision has 
examined the procedural and substantive provisions of the state. 

The judge and the EDP requested validation and analyzed the 
entire file which came from the state of the ED. He was in 
charge of the proceedings that are necessary for the evaluation 
of the reasons. The court of appeal followed the relevant 
approach, where investigations of a cross-border nature and the 


conduct of the EPPO Regulation, was a complicated and 


implemented by national law; b) offenses relating to participation in a criminal 
organization defined in Framework Decision 2008/841/JHA, as implemented by 
national law, if the criminal activity of that criminal organization is centered on the 
commission of one of the offenses referred to in the aforementioned PIF Directive; c) 
any other crime inextricably linked to criminal conduct falling within the scope of the 
PIF Directive (...)”. 

8Regional Superior Court of the Land. 

9CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 31. 
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difficult job based on the approval of measures through the 
European Investigation Order. The relevant order could be 
checked and evaluated in the relevant state of execution for 
certain formal aspects, including hypothetical ones, and the 
related prerequisites for an act that are valid in the state issuing 
the provision!®. 

In reality, the judge does not check the entire case file but only 
examines the part that was sent by the requesting state. The 
interpretation of the court of appeal in Vienna was interested in 
the investigation, which put the control of the investigation with 
complete way for the documents and validation of the requested 
measure and according to the rules of the state of the EDP, 
which gives its assistance!!. 

According to a broad interpretation that comes from the case of 
investigations involving multiple countries, the investigative 


activity was examined by multiple member states which 


10Please remember that when we talk about criminal judicial cooperation we note 
that the issuing authority specifies the formalities and functions used in the relevant 
evidence. Thus evaluating the executing authorities and the admissibility of the act 
takes into consideration the principle of legality of the system that has to do with the 
state of execution. That is, with the state that directs the act of investigation and which 
requests the European investigation order which is mandatory to avoid the relevant 
forum shopping when the act is foreseen by the law of the executing state and which 
is not available to a similar case. The object of verification is the possibility of 
resorting to a different act that one chooses and which ensures the same result with 
means that are certainly not so intrusive. 

11Access to the investigation dossier is also based on access to justice where it 
has to do with the case management system which is recorded electronically by the 
EPPO and contains information on crimes and responsibilities without the European 
Public Prosecutor's Office to provide information for the investigations carried out 
and the quid pluris in terms of efficiency for communications and coordination of the 
office which respects the discipline of the relevant cooperation instruments. 
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characterize legal systems with the problem of inconsistent 
results. Cross-border investigations and the majority of 
delegations, within the recognition system of the European 
Union law, aim at a higher level to cover cases that need 
compromise as something not similar but superior to mutual 
recognition thus building points that evolving both the system of 
the legislator and controlling and evaluating the measure by the 
state judge. 

The practice seems to hinder and even foresee art. 31, par. 6 of 
the Regulation which is extended and thus becomes an ordinary 
method of criminal cooperation of the EPPO (Kremens, 2020). 
However, the Luxembourg judges did not follow detailed 
arguments and avoided points of future developments, leaving 
open arguments and interpretations for the foreseeable future 
and especially in the field of human rights. 

Within this framework, the Austrian EDP gave an opinion on 15 


February 2022 and declared in this regard that: 


“(...) the defendants’ appeal should not have been accepted (...). Discipline 
dictated by the combined provisions of articles 31 and 32 of the EPPO 
Regulation seems to claim that the admissibility requirements of the 
investigative measures requested from the EDP providing assistance by the 
EDP in charge of the case must be assessed only by the judges of the latter's 
member state, based on the law therein in force (lex fori); the execution of 
investigative measures in the member state of the EDP providing assistance 
should instead comply only with the procedural law applicable in that system 
(lex loci), without the need for further verification of the substantive elements 
supporting the accusation (...). The EPPO Regulation it would have created a 
new legal model for carrying out cross-border investigative measures which 
constitutes a development of the principle of mutual recognition; therefore, in 
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analogy to the regulations contained in Directive 2014/41/EU, relating to the 
European Investigation Order, the substantial reasons in support of 
investigative measures should be subject only to the control of the judge in 
the issuing state. In the present case, the evidence of crime which was the 
basis of the measures carried out in Austria had already been examined in 
Germany by a judge!*, and this control, according to the Austrian EDP, 
should therefore be considered sufficient (...)”!. 


The Vienna Court of Appeal suspended the proceedings that 
submitted the judge to the Union and the related need for a 
review where the requirements were substantive and procedural 
according to the investigative measure and to the risk that results 
in a review of a judicial decision to another member state. 
Therefore, one of the requirements is whether articles. 31, par. 3 
and 32 can be interpreted in relation to the needs of the member 
state of the EDP which needs judicial authorization and provide 
the necessary assistance as well as legal elements of a 
substantial nature such as criminal liability, evidence of crime, 
proportionality and necessity. 

We are faced with elements and questions that ask for the 
control and scrutiny of the admissibility of the relevant measure 
which operates according to the authority that has jurisdiction in 
the member state of the EDP which is responsible for the 
investigations and which in case it goes outside the point of 


procedural view. 


12Amtsgericht Miinchen: District court of Munich in Germany. 

13Directive 2014/41/EU of the European Parliament and of the Council of 3 April 
2014 regarding the European Investigation Order in criminal matters 
OJ L 130, 1.5.2014, p. 1-36: https://eur-lex.europa.eu/legal-content/EN/ALL/? 
uri=celex%3A32014L0041 
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A negative answer on the question leads to a judicial 
examination of the member state of the EDP which the relevant 
assistance has been requested as yet another element that 


requires an answer!*. 


Cross-border investigations and the European prosecutor's 
office 

The European Public Prosecutor's Office (EPPO) is a topic with 
many doubts about its nature for the capture of crimes. New 
steps we will see in near future to better carry out criminal work 
towards ongoing European integration (Bachmaier Winter, 
2018; Ligeti, Joao, Giuffrida, 2020; Rosi¢é, 2020; Herrnefled, 
Brodowski, Buchard, 2023). There is no integrated system of 
procedural and substantive rules for this body. It seems and 
presents itself as indivisible without any elaboration of 
domestic law. Cross-border investigations are a challenge 
towards European criminal integration, which are conducted by 
the institution of the EPPO (Hermfeld, Brodowski, Burchard, 
2021). 

Investigations that concern and involve multiple member states, 
are participating in enhanced cooperation, where the criminal 
activity is conducted by a single state and the suspect habitually 


remains in a member state of the EU. Thus, two or more states 


14CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 36. 
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are involved and cooperate in a strengthened way in the EPPO. 
They and can also involve a third country, even if it is not a 
member state of the EU (Giuffrida, 2017). 

Cross-border investigations and the principle of subsidiarity are 
not of its exclusive competence. The Union can intervene 
according to objectives of an action, that sufficiently reaches the 
member states at domestic, regional and even local level 
according to art. 5, par. 3 TEU (Wieczorek, 2017; Blanke, 
Mangiamelli, 2021)!. 

In the criminal field, the application of the fight against 
transnational organized crime and the intervention of member 
states from a domestic point of view do not effectively consider 
the inorganic nature of criminal action against crimes to the 
detriment of the financial interests of the Union. Thus the corpus 
juris (Delmas-Marty, 1997) proceeds in a homogeneous and 
uniform way with cross-border investigations at European level, 
guaranteeing and forming European evidence that can be 
admissible to all member states. 


The modus of evidentiary acquisition through vertical 


15See in particular the Recital no. 12, Regulation (EU) 2017/1939. Pursuant to 
art. 5, par. 3, TEU, “(...) principle of subsidiarity, in the sectors which do not fall 
within its exclusive competence the Union shall intervene only if and to the extent 
that the objectives of the envisaged action cannot be achieved to a sufficient extent by 
the member states, either at central nor at regional and local level, but can, by reason 
of the scale or effects of the action in question, be better achieved at Union level. The 
Union institutions shall apply the principle of subsidiarity in accordance with the 
Protocol on the application of the principles of subsidiarity and proportionality. The 
national parliaments ensure compliance with the principle of subsidiarity according to 
the procedure provided for in the said protocol (...)”. 
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integration inspired the creation of a European investigative 
body as a path that takes place towards the development of 
uniform rules at a European level that independently applies the 
conduct of the investigation. The commission's proposal of 
2013!° was based on a legislative creation of a minimalist nature 
of integration into national law based on the principle of mutual 
recognition. 

The commission's proposal recognized _ transnational 


investigations: 


“(...) the criminal prosecution promoted by the European Public Prosecutor's 
Office, the territory of the member states of the Union (...) the only legal 
space in which the European Public Prosecutor's Office (...) exercises its 
competence (...)!7. It was not necessary to request assistance from other 
authorities with jurisdictional functions, nor orders for the execution of 
investigative measures by other “assistant” prosecutors (...). The legal space 
in which the various states found themselves cooperating was understood 
only with reference to the territorial extension of the EPPO's competence, 
without ever concerning the regulation of a single set of rules (...) made up of 
a few rules, in favor of an “integrated model”, preferred at the time by 
European Commission, and which was well suited to a “light centralization” 
structure, as this body was initially conceived (...)”!®. 

The investigations are carried out by the EDP. In the absence of 


a police force the activities were delegated to the domestic 
component authorities. Art. 26 included twenty-one 
investigative measures regulating the prerequisites brought by 


national law. 


16https://eur-lex.europa.eu/LexUriServ/LexUriServ.do? 
uri=COM:2013:0534:FIN:en:PDF 

17See Art. 25 of the Proposal for a Council Regulation on the establishment of the 
European Public Prosecutor's Office, COM/2013/0534 final- 2013/0255 (APP). 

18See Art. 25 of the Proposal for a Council Regulation on the establishment of the 
European Public Prosecutor's Office, COM/2013/0534 final- 2013/0255 (APP). 
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The acts considered were invasive in the personal sphere and the 
obligatory nature, that was required by the judge's authorization 
limited the discretion of domestic legislators. Therefore, the 
evidence from the EPPO was considered to be admissible, 
without other jurisdictional checks and evaluations but in a free 
and circular manner throughout the territory of the Union. In this 
regard, the process appeared long and often not precise towards 
the approval of the Regulation, where the additions and related 
modifications guided the European legislator to thus adopt a 
decentralized and centralized model (Herrnfeld, Brodowski, 
Burchard, 2021). The EPPO through the EDP have acted 
according to the non-regulated aspects and expressly in 
accordance with the spirit of the Regulation and the law of the 
state, where the EDP has appointed in each case. 

The system refers to national regulations, which identify the 
procedural rules that are applicable allowing that: 


“(...) rule opened and processed by a European delegated prosecutor of the 
member state in which the center of the criminal activity is located or, if they 
have been committed several related crimes falling within the competence of 
the EPPO, of the member state in which the majority of the crimes were 
committed! (...) a measure is to be taken in a member state other than that of 
the EDP in charge of the case, the latter decides regarding the adoption of the 
necessary measure and assigns it to a European Delegated Prosecutor 
established in the member state in which the measure in question is to be 
carried out (...)”2°. 


The EDP as recipient could not refuse every request for its 


execution because if this were the case it could create a violation 


19Art. 25, par. 4 Regulation EPPO. 
20Art. 31, par. 1 Regulation EPPO. 
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of the principles of loyal collaboration and indivisibility of the 
office of the EPPO. However, they could have an exception 


according to par. 8 of art. 31: 


“(...) a) the assignment is incomplete or contains a manifest and relevant 
error; b) the measure cannot be undertaken within the deadline set in the 
assignment for justified and objective reasons; c) an alternative, but less 
intrusive, measure allows the same results to be achieved as the assigned 
measure; or (d) the allocated measure does not exist or would not be 
available in a similar national case under the law of its member state (...)”2!. 


These were rules of national law opening also a bilateral 
consultation where the EDPs who are involved had to resolve 
the issue within seven days as was foreseen by the intervention 
of the permanent and competent chamber. The regulation raised 
some doubts of an interpretative nature by limiting itself to an 
indication of references for the solution of each new question 
from the applicable national law. 

The proposal of 2013 has set up rules for a transnational 
collection of evidence according to the criterion of the locus 
regit actum, where the Regulation provided for a structured 
regulatory framework once an EDP is assigned the job of 
providing assistance to the investigative measures they carry out 
compliance with the Regulation and the law of the state to which 
the EDP belongs, also taking into consideration the procedures 
and formalities that are indicated by the EDP who have tasks in 


each case22. 


21Art. 31, par. 5 Regulation EPPO. 
22Art. 32 Regulation EPPO. 
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Articles 31 and 32 of the Regulation are based on the choice of 
an investigative measure as well as the modalities that comply 
with the rules with both states involved. An investigation of a 
transnational nature and the related regulations require the judge 
to intervene according to the original modifications and 
proposals, also providing that judicial authorization is issued to 
the authorities of the state where the measures can be carried 
out?>. 

The Regulation foresees and authorizes what is requested by the 
state of the EDP and controlled to provide assistance and the 
EDP obtains in accordance with the relevant law of the member 
state. The competent authority of each state that refuses to grant 
the authorization and the measure, that is assigned places the 
task of the EDP to withdraw the relevant assignment”. 

This authorization from a judicial point of view was not 
requested by the member state of the EDP which is responsible 
for guaranteeing the relevant assistance but asks the law of the 
state of the EDP which is responsible for each case to obtain and 
transmit the relevant assignment together?>. 

The regime of the EPPO is inspired to give the greatest 
opportunities to the suspect without forgetting the diversity of 


the national systems which have the effect of producing the 


23Art. 18, par. 2 of the proposal of the Regulation EPPO. 
24Art. 31, par. 3 Regulation EPPO. 
25Art. 31, par. 5 Regulation EPPO. 
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relative moments of difficulty even in a complex way and 
through the construction of a regulatory statute, which is 
common and in relationship with the importance of guaranteeing 
a homogeneous, uniform system of investigations and 


prosecutions among member states (Mitsilegas, 2021). 


The judges of the CJEU 

Regarding the preliminary reference that was requested, the 
questions that had an interpretative character established the 
scope of cooperation in criminal matters from a judicial point of 
view by checking the judicial authorization that required the 
member state of the EDP to give assistance with procedural 
elements that were related to its execution. 

The argumentative path that the CJEU followed it was attentive 
to the framework of the EPPO Regulation and to the instruments 
of judicial cooperation in the criminal sector as well as to limit 
the scope of the relevant intervention of the EDP, which in 
reality has the task of assisting and respect the scope of action 
given to the EDP, who was in charge of the case. The 
Luxembourg judges took into consideration the interpretation of 
a provision of Union law and the related objectives of the 
legislation it is part of (Falkiewicz, 2017; Mancano, 2023; 
Izabel, 2023). 


26CJEU, C-435/22, Generalstaatsanwaltschaft Miinchen of 28 October 2022, 
ECLI:EU:C:2022:852, not yet published, par. 67. C-289/15, Grundza of 11 January 
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The dimension of articles 31 and 32 of the Regulation through 
the justification and adoption of investigations reflect the logic 
of a system of judicial cooperation in criminal matters which is 
based on principles of trust and mutual recognition’. 

The CJEU by way of example and with operating mechanisms 
of the relevant main instruments of judicial cooperation in 
criminal matters the European arrest warrant and the member 
states execute requests that comply with the provisions of the 
framework decision of the 2002/5847. 

The CJEU highlighted and rethought the previous rulings (Top, 
2023; Solanes Mullor, 2023; Mancano, 2023)?°, which concern 
the judicial authority that monitored compliance with the 
necessary conditions for issuing a European arrest warrant but 
without the supervisory assessment which reviews the executing 
judicial authority, which complies with the principles and 
mutual recognition. This type of respect for each member state 
that accepts the current criminal law of the other member states 
shows the implementation of a national law that leads to a 
2017, ECLLEU:C:2017:4, published in the electronic Reports of the cases, par. 32. C- 
640/15, Vilkas of 25 January 2017, ECLI:EU:C:2017:39, published in the eletronic 


Reports of the cases, par. 30. 
27CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., parr. 56-57. 


282002/584/JHA: Council Framework Decision of 13 June 2002 on the European 
arrest warrant and the surrender procedures between Member States- Statements made 
by certain Member States on the adoption of the Framework Decision, OJ L 190, 
18.7.2002,  p. 1-20: _ https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32002F0584 

29CJEU, C-158/21, Puig Gordi and others of 31 January 2023, 
ECLI:EU:C:2023:57, not yet published, parr. 87 and 88. 
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different solution path (Suganek, 2021)°°. 

This mechanism for dividing competences between the issuing 
and executing judicial authorities which is part of Articles 6 and 
9 of Directive 2014/41/EU (Allegrezza, Mosna, 2018) verifies 
and observes the conditions that are substantial for the issuance 
of a European investigation order without a control that reviews 
the executing judicial authority and respects the formalities and 
procedures of the state authority, as set out in art. 9, par. 2, 
which has to do with the procedural needs of the issuing state 
which respects the sovereignty of the executing state. 


Referring to the OIE, the CJEU stated that: 


“(...) division of competences between the issuing authority and the 
executing authority constitutes an essential element of mutual trust which 
must govern exchanges between member states involved in a proceeding 
European investigation order provided for by Directive 2014/41 (...) the 
executing authority could, through a recognition measure, remedy the 
violation of the conditions for issuing a European investigation order, (...) 
the balance of the system, which is based on mutual trust, would be called 
into question, as it would be equivalent to granting the executing authority a 
power of control over the substantial requirements for issuing such an order 
(...)73!, 

Thus, the EU Regulation 2017/1939 highlighted its own 


discipline which was different from transnational investigations 
by interpreting and distinguishing the responsibilities that were 
connected with the justification and adoption of delegated 

30CIJEU, C-367/16, Dawid Piotrowski of 23 January 2018, ECLI:EU:C:2018:27, 
published in the electronic Reports of the cases, par. 52. C-562/21 and C-563/21 PPU, 
Openbaar Ministerie (Tribunal établi par la loi dans |’Etat membre d’émission) of 22 
February 2022, ECLI:EU:C:2022:100, not yet published. 


31CJEU, C-724/19, Spetsializirana prokuratura of 16 December 2021, 
ECLI:EU:C:2021:1020, not yet published, par. 53. 
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measures, which are part of the competence of the EDP and the 
execution of the own assistance. 


The CJEU stated that: 


“(...) responsibility must be without prejudice to the obligations deriving 
from respect for fundamental rights in the adoption of assigned investigative 
measures which, (...) constitute interference with the right of every person to 
respect for their private and family life, of one's domicile and one's 
communications (...), as well as the right to property (...) searches of private 
homes, precautionary measures relating to personal assets and the freezing of 
assets (...) the European Delegated Prosecutor in charge of the case, the 
obligation to provide adequate and sufficient guarantees in national law (...) 
such as preventive judicial control, in order to ensure the legitimacy and 
necessity of such measures**, would appear to be independent of the 
authorizations required in the states involved (...) a sort of “double track” 
(...). The facilities enjoyed by the EPPO's cross-border investigations would 
be valid only in the case of moderate interference with the rights of freedom 
(...) the doubt about the scope and effects of the warning regarding the 
possible imposition, against of the states that do not currently provide it, to 
introduce the obligation of prior judicial control of particularly intrusive 
investigative acts (...)’>%. 


Sharing the responsibility and control that was connected with 
the judicial authorization requires the member state the right of 
the European Delegated Prosecutor to commission and give 
assistance only according to the elements that are related to its 
execution. 

This is an interpretation based on articles 31 and 32 of the 
Regulation which thus gave a complete system of instruments 
which were competent in the member state of the EDP and 
responsible for giving assistance to a system of other 


instruments which were based on recognition with less effective 


32CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 75. 
33CJEU, C-281/22, G. K. and others (Parquet européen), op. cit., par. 76. 
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way causing even “a slight damage” to the same objectives of 
the Regulation itself. 

The structure of the EPPO is thus interpreted as a single and 
inspired by the logic of a system of judicial cooperation in 
criminal matters for the member states where it was founded 
with objectives of self-trust and mutual recognition. 

According to the conclusions of the Advocate General Capeta it 
is understood that they are oriented towards this way of 
thinking**. They have taken into consideration the institutions 
and the European Prosecutor, who established according to the 
CJEU a judicial control for the member state of the EDP with 
the work and objectives of giving assistance even in a restrictive 
way to the procedural aspects that are connected with the 


execution of an investigative measure and as has been specified: 


“(...) similar division of tasks not only does not appear to be in conflict with 
the formulation of the EPPO Regulation, but better responds to the intent to 
create an effective system to fight crimes detrimental to the financial interests 
of the Union (...)’*». 


Art. 31 of Regulation (EU) 2017/1939 and its interpretation 
from the EPPO 

The preliminary ruling and the interpretative uncertainties have 
pushed the relevant college of the European Prosecutor to issue 


a relevant guide for the application and a_ particular 


34CJEU, C-281/22, GK and Others, Conclusions of the Advocate General, 
ECLI:EU:C:2023:510, not yet published. 
35CJEU, C-281/22, GK and Others, Conclusions of the Advocate General, op. cit. 
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interpretation of article 31 of the Regulation EPPO*®. Thus, 
judicial authorization is required at the moment that an 
investigative act is needed according to art. 31, par. 3 of the 
EPPO Regulation, the EDP aimed to submit to the relevant 
domestic judicial authority which is competent for the member 
state of the EDP to provide assistance: 


“(...) supporting evidence and documents than what the national prosecutor 
currently does when, i.e. executing a European Investigation Order (EIO) (...) 
with the principle that the justification and adoption of the measures is 
governed by the law of the member state of the handling EDP since the 
judicial authority of the assisting member state should not require more 
supporting evidence or documents, and not assess the justification and the 
substantive reasons for undertaking the measure (...)” (Billet, Turmo, 
2020)37. 


An interpretation in the opposite direction could pave the way 


for a backward past in the sector of judicial cooperation?®. 


36Decision of the College of the European Public Prosecutor's Office of 26 
January 2022 adopting the guidelines of the College of the European Prosecutor's 
Office on the application of Article 31 of Regulation (EU) 2017/1939: 
https://www.eppo.europa.eu/sites/default/files/2022- 
02/2022.005_Decision_Delegating AIPN power.pdf 

37Decision of the College of the European Public Prosecutor's Office of 26 
January 2022 adopting the guidelines of the College of the European Prosecutor's 
Office on the application of Article 31 of Regulation (EU) 2017/1939, op. cit., par. 7. 

38See from the European Criminal Bar Association (ECBA) an open letter to the 
Court of Justice which was based on an interpretation of the Regulation based on 
fundamental rights and in particular the art. 47CFREU which provided the judicial 
authority of the same member with the relevant assistance and the power to carry out 
a review for the measures adopted in the proceeding member state. Open letter from 
the European Criminal Bar Association (ECBA) on the request for a preliminary 
ruling in Case C-281/22, GK and Others, submitted on 25 April 2022 by the 
Oberlandesgericht Wien, Austria, par. 3: 
https://www.ecba.org/content/index.php/124-featured/874-open-letter-of-the- 
european-criminal-bar-association-ecba-in-respect-of-the-preliminary-ruling-in-case- 
c-281-22-gk-and-others-lodged-at-25-april-2022-by-the-oberlandesgericht-wien- 
austria-3 
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The member state of the EDP that provides its assistance and the 
judicial remedies do not lead to an evaluation of the case given 
that the judicial authorization and its reasons are substantial and 
subject to challenges only in the member state of the EDP that 
has to carry out its work. 

A judicial appeal that provides assistance concerns only aspects 
of a procedural nature or for exceptional reasons such as for 
example the violation of fundamental rights and _ the 
authorization that is issued for measures that do not exist and are 
available for a domestic case made by errors*?. 

The judicial control, which concerns the conditions seek to 
justify the investigative measures only to the jurisdictional 
bodies of the member state of the EDP, which is entrusted. This 
is ontologically seen as an objective connected with the EPPO 
Regulation, which establishes the authorities and facilitates the 
action and territory of the member states and uniformly 


guarantees respect for human rights. 


Conclusions 

The possibility of a double evaluation check in relation to the 
legitimacy and the conditions of a substantial nature that adopt 
the investigative measure have given rise to a mechanism that 


has facilitated the carrying out of transnational investigations 


39Guidelines of the college of the EPPO on the application of article 31 of 
Regulation (EU) 2017/1939, 6ss: https://www.eppo.europa.eu/en/legal-framework 
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complicating thus the situation regarding the question that the 
judges of the Vienna Court of Appeal asked. 

Access to all judicial documents from the authority that have 
jurisdictional function of the EDP helps the procedure that 
facilitates the use of the case management system towards a 
more precise and concrete reasonableness that respects the 
EPPO Regulation towards a use of a double control of 
jurisdiction that operates in legal systems that are different and 
are based on the same values. 

This type of approach is conflicted with the spirit of the 
Regulation, which guarantees proceedings in a rapid and 
efficient manner. Given that the investigations that are 
conducted by the European Prosecutor are not complex and 
respect the standard cases of judicial cooperation. 

The use of the OIE requires complete access to the investigation 
file and for the examination of the certificate that was sent to the 
state that requires measurement. 

Directive 2014/41/EU, art. 14, par. 2 provided, in this regard, 
that: 


“(...) substantive reasons for the issuance of the OJE can only be challenged 
through an action introduced in the issuing state, without prejudice to the 
guarantees of fundamental rights in the executing state (...) also in 
investigations cross-border jurisdiction of the European Prosecutor, the 
control of the judge of the state of the EDP responsible for providing 
assistance must be limited to a formal verification, or in any case not 
extended to the substantive conditions of the investigative act (...)”. 
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This is an interpretation that is consistent with the recital 72 of 
the EPPO Regulation, where in transnational investigations it is 
specified that the member state can obtain the relevant judicial 
authorization, which had the task of an investigative measure 
given that it could only be one. 

It is understood that the relevant appeal in art. 31 is not serious 
and respects the practical application of acts of the Union, which 
implement the principle of mutual recognition as a rule, which 
facilitates the related investigations of a transnational nature and 
thus end up becoming a complex mechanism based on 
investigations carried out by a new office. The evaluation and 
the substantial requirements of the investigative measures lead 
to a duration of the procedure. The acquisition methods hinder 
tout court the carrying out of the investigations for the 
establishment of the EPPO, which is carried out. 

Respect for efficiency, economics and the need for a fast 
procedural process is a parameter of interpretation for legal 
operators in the sector of transnational investigations that are 
conducted in the European Prosecutor's Office. Such a process is 
formed according to domestic regulations which are often 
disharmonious and the discrepancies are skeptical enough to 
recheck the documents of the state in charge of the investigation, 
where another member state can carry out other measures in this 


regard. 
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We need an integrative process of European procedural law for 
the coming years. The time is ripe, the first steps have been 
taken, the empirical experience and the discussion of normative 
passages have opened the way for new approaches of an 
exegetical nature which open the way for new solutions, both 
practical and theoretical without needing each time a 
preliminary ruling. There is no shortage of critical issues, the 
manifestations of application are certainly many and varied and 
the effectiveness of judicial cooperation remains a never-ending 
reality and certainly a step forward towards European criminal 
integration. 

Finally, a necessary obligation of judicial control has not been 
established for the investigative acts that introduce member 
states to also plan to introduce an ad hoc assessment. The 
searches are remembered especially in the fundamental rights 
sector which respects the sentence under investigation as well as 
in the participating states of the enhanced cooperation, which 
authorizes the judicial organization of a preventive nature for its 
conduct. A positive high superiority of a level of guarantee 
evolves for judicial authorizations as well as in the area of 
searches. 

It would be appropriate for the near future to assist domestic 
procedures that reach the negotiation of the relevant Regulation, 


where the consensus of the delegations is lacking. Art. 76 
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TFEU (Blanke, Mangiamelli, 2021) rightly provides the legal 
basis for common procedural rules for the next proceedings of 
the EPPO. The effects will be visible in the coming years in the 
observation of the use of evidence and the procedural forms that 
lead towards an integration of the EU law system and of the 
domestic systems that are part of the cooperation network. 

The states will be ready to resolve similar issues here by 
exploiting the criminal cooperative system (Wahl, 2022)? 
eliminating any ex ante jurisdictional control, where the state 
provides for authorization by forcing, inserting and repealing 
any legal provision that goes against the EPPO regulation. 
Perhaps this will be the challenge of the next few years and 
especially in the sector of the protection and safeguarding of 


human rights. 


AOCIJEU, C-584/19, Staatsanwaltschaft Wien (Ordres de virement falsifiés) of 8 
December 2020, ECLI:EU:C:2020:1002, not yet published. 
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